IN THE SUPREME COURT OF THE STATE OPELAWARE

In the Matter of adember
oftheBar of the Suprem€ourt

oftheState ofDelaware: No. 698, 2013

Board Case N®2011-0233-B
JOHN J. SULLIVAN, JR.,

w W W W W W W W

Petitioner.

Submitted: January 12014
Decided: March 72014

Before HOLLAND, JACOBS andRIDGELY, Justices.
ORDER

This 7tll day of March, 2014, it appears to the Court thetBloard on Professional
Responsibility has filed a Report on this matterspant to Rule 9(d) of the Delaware
Lawyers' Rules of Disciplinary Procedure. Thei€ffof Disciplinary Counsel fileesho
objections to thdBoard'sReport. The Respondent did file objections te Board's
Report. The Court has reviewed the mattersyant to Rule 9(e) of the Delaware
Lawyers' Rules of Disciplinary Procedure and appsothe Board'skeport.

NOW, THEREFORE, IT IS ORDERED that the Report fileg the Boardon
Professional Responsibility on December 27, 2018opy attached) is hereby
APPROVED and ADOPTED. The Respondent is herethsbarred effective
immediately.

BY THE COURT:

Is! Henrv_duPonRidgely
Justice
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BOARD ONPROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURDF THE STATEOF DELAWARE

In the Matter of a Member of the Baf
The Supreme CoudfDelaware CONFIDENTIAL
JOHN J. SULLIVAN, JR.
Board CaséNo.20110233B
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Respondent.

BOARD REPORTAND RECOMMENDATION

This is the report of the Board on Professionalpgeasibility of the Supreme Coudf the
State of Delawargthe "Board") setting forth its findings and recommetidas in the above
captionedmatter.

The members of panalf the Board (the'Panel") are Wayne J. Carey, Esquiréyonne
Anders Gordon, Ed.D. and LisA. Schmidt, Esquire(the "Chairperson”) The Office of
Disciplinary Counsel (theODC") was represented by Patricia Bartley Schwartz, Esquihe

Respondent Joh. Sullivan, Jr. (théRespondent")appearedn his ownbehalf.

l. PROCEDURAL BACKGROUND.

On January 14, 2013 the ODC filed a Petitfon Discipline. Responderitled an answer
on February 1, 2013. The ODC filed an Amendeetition on April 23, 2013 and &econd
Amended Petitionon May 9, 2013 (references to the "Petition" heraire to theSecond
AmendedPetition). Respondenanswered the Amended Petition April 23, 2013(references

to the"Answer"will be to the Answer to the Amended Retir). !

' The second Amended Petitiovas presentedo the Paneht theMay 9 Hearingto
correct certain errors and changes intended taldeeasedn the Amended PetitionThe
Respondent did natbjectand the changes did not require furtheswer by thé&kespondent.
(TranscriptoftheMay 9,2013Hearing("May 9 Tr.") at2-3, 143).
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A telephonic pre-hearing conference was held on Bla®013. The Panel conductad
hearing on liability on May 9, 2013 (the "MayH®aring).> The partieprovidedthe Panel with
a Stipulation of Admitted Facts ("Admitted Facts"jt the May 9 Hearing, the Panel heard
testimony from 4 witnesses; Ed Tarlov, RoseannalBaiy® Respondent and Sheila Pacheco.
In addition, ODC Exhibits 6 through 27 were admittetbievidence. (May 9 Tr. 4) Ahe
conclusion of the May 9 Hearing, the ODC preseatedral closing argument. On June 20,
2013, the Respondent submitted a written closmggiraent. On July 11, 2013 the ODC
submitteda response the Respondealsingargument.

On August 7, 2013 the Panel notified the ODC ared Respondent that it plannéal
recommend to the Delaware Supreme Court that trspdelent violated Delaware Rules of
Professional Conduct 4.I(a), 4.I(b), 5.3, 8.4@MX(c), 8.4(d) and l.I5(a), as allegedtie
Petition. On September 11, 2013 the Baaabnvenedo hear testimony and argument relating
to sanctions (the "September Hearing").- At the September 11 Hearing, the Panel heard

testimony from: Kenya Smith, Gloria Henry, Montgenmy Boyer, William Cheesman, Sherry

2 A motion was made by the ODC tonsolidatethis matter with Board Case No. 2011-
0234-B which shares common questions of law and felserespondentsn both this case and
Case No. 2011-0234B did not object to consolidatiédter consideration of the request, the
Chair of the Board on Professional Responsibilgpidd the request noting: "based upba
lack of detailed information about the evidence poditions and defenses contemplatddel
compelled to err on the side of caution and deeyntiotion.” (Letter dated January 29, 2013).
For the sake ofconomy,t was laterdeterminedwith the concurrencef the Chairperson dhe
Board, that the same Panel of the Board would betlr matters.. Despite having several weeks
of notice that the same panel would hear both msa&espondentaised, for the first time ahe
May 9 Hearing, an objection to having the same Plae&r both matters. The Panel overruled
the objection on the basis that the matters woalddrided on two completely separate records
and each would be decided on the regoedentedh the individual matter.

3 By agreement of the parties the testimonyMut Tarlov was presented by transcript
from the hearing in Board Case No. 2011-0234-B #rel testimony of Ms. Goldberg via
deposition transcriffteferenceso transcript testimongre to "Tarlov_"or"Goldberg_").
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Hoffman, John Williams, Christopher McBride, StephBalecki, Mary Kathleen Glefinand
Respondent, followed by closing argwnents. Exkil@it27(h) and (i), 29 and 30 weaemitted
into evidence.

Il. ALLEGATIONS IN THE PETITION FOR DISCIPLINE.

The Petition alleges that Respondent violated Dafawawyers' Rules dProfessional
Conduct ("Rules"#.l(a), 4.1(b),5.3, 8.4(b), 8.4(c) and 8.4(d) in connection widisidentialreal
estate closings Respondent conducted between 2006@08. -Respondent is alleged have
certified that the representations contained ipddeEnent of Housing and Urbdbevelopment
Settlement Statements ("HUD-1 Statement") wereua &nd accurate account of thiansaction
when in fact they were not. Specifically, the Bati charges that either the buyers did bdhg
the financial contribution set forth on thdéUD-1 Statement and/or the proceeds frim
transaction were disbursed in amounts thifferdd from those set forth on theéUD-1
Statement. The Petition alleges that the falséfications constitute violations ofRulekl(a),
4.1(b), 8.4(b), 8.4(c) and 8.4(d). The Petition furthdleges that Respondent failed émsure
that the paralegals, who assisteidn in connection with the closings, prepared cheakstlie
disbursement of proceeds as set forth on the HUf2atement in violation ofRule 5.3 relatite
the supervision of non-lawyer staff. Finally, tRetition charges Respondent with violatiRgle

1.15(a) for using his firm's client trust accotmffund all or part of the buyersontribution.

4 The testimony of Mr. Dalecki and Ms. Glenn waresented by transcript frorthe
criminal trial of Mr. Jamaar Manlove The Panel sidered only the non-hearsay aspectshos
testhnony. Respondent objected to other transtgtimony found at Exs. 28, 31 and 32the
basis that he did not have an opportunity to ceossnine the witnesses. The Panel susttiias
objection. Exhibits 28, 31 and 32 are not admiited therecord.
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. FACTUAL FINDINGS.
A. Admitted Facts.

Respondenis a member of the Bar of the Supreme Court of Wata. He was admitted
to the Bar in 1984. At all times relevant to tmatter, Respondent was engaged in the private
practice of Jaw with the frrm Sancleme®e Associates, LLC (the "Sanclemente Firm").
Respondent is still presently engaged in the pipaactice of Jaw in Delaware but not with the
Sanclemente Finn. (Petition aAgiswerl and 2, Admitted Factsl, May 9 Tr. 44-46).
From 2006 through 2008, Respondent as the closiognay for the following real estate

closings, represented the borrower:

Phyllis Graham 405 LlangollenBlvd. Closing Ex.6 10/30/08
405 Llangollen Blvd.
New Castle, DE

Patricia Singleton 713 E.Tth Street Closing Ex.7 8/29/08
713 E.T7th Street
Wilmington, DE
Lee Price& Tony Coleman 15CherryRoad Closing Ex.8 8/20/08

15 Cherry Road
New Castle, DE

GloriaHemy 29 Dallas Road Closing Ex.9 7/18/08
29 Dallas Road Closing
New Castle, DE

Evelyn Anderson Closing 123StroudStreet Ex.10  6/19/08
123 Stroud Street
Wilmington, DE

Charles& Jamie Holmes 411 J)effersorStreet Ex.ll 4/28/08
411 JeffersorStreet
Wilmington, DE

Evelyn Anderson 1122 Elm Street Closing Ex.12 4/1/08
1122 Elm Street
Wilmington, DE
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Craig Williams
1009 W. Seventistreet
Wilmington, DE

Dwayne & Sheree Manlove
104 RitaRoad
New Castle DE

Anna Bennett
729 E. TenthStreet
Wilmington, DE

Dwayne & Sheree Manlove
230 ChanningDrive
Bear,DE

Larry Manlove
54 University Avenue
New Castle DE

Gary and Lillian Wilson
314 W. 31"Street
Wilmington, DE

Ramon Leak
2921 N. BroomStreet
Wilmington, DE

Clifton Coleman
2511 HealdStreet
Wilmington, DE

Clifton Coleman
2142 CulverDrive
Wilmington, DE

DerronBowe
214 East35t Street
Wilmington, DE

DerronBowe
107 West30th Street
Wilmington, DE

RLF1968046Sv.4

1009 W. Seventh Street ClosingEx.I3 3/12/08

104 Rita Road Closing Ex. 14 12/27/07

729 E. Tenth Street Closing Ex. 15 1/24/08

Ex. 1612/10/07

230 Channing Drive Closing

Ex. 17 12/3/07

54 University Avenue Closing

314 W31"StreetClosing Ex. 18  10/23/07

2921 N. Broom Street Closing Ex. 19 9/12/07

2511 Heald Street Closing Ex. 20 8/30/07

2142 Culver Drive Closing Ex.21 8/15/07

214 EasB35th Street Closing Ex.22 6/22/07

107 West30th Street Closing Ex.23 5/2/07



Kyle Steed 721 Wood Duck Court Closing Ex.24 Qm/
721 Wood Duck Court
Middletown,DE
Reginald Johnson 17 &.|0th Street Closing Ex.25 11/20/06
417 E.IOth Street
Wilmington,DE
Kyle Steed 133 Sterling Avenue Closing  Ex.26 227107
133 Sterling Avenue
ClaymontDE
Theodore Jones 426 Eastlawn Avenue Closing Ex.27 2/4/08
426 Eastlawn Avenue
Wilmington,DE-
Collectively these real estate closings are refetoeas the ("Sullivan Closings”). (Admitted
Facts'l 2, Exs. 6-27, May 9, Tr. 49, 127) (Respondent coréil at the May 9 Hearing thiag
conducted the 133 Sterling Avenue Closing), Mayl®,151-154 ). Non-lawyer assistants
would prepare the HUD-1 Statements and the chexkthé Sullivan Closings. (Petition and
Answer 'i[7, Admitted Facts 'i[3). Theanclement&irm's real estate escraecountingeecords
show that there were no deposits of funds frombiingers in eighteen of the Sullivan Closings
and the buyers' costs were paid by others in remeté the twenty-one Sullivan Closings.
(Admitted Factsil 4, 5). In the Sullivan Closings, funds were natbdirsed according tine
HUD-1 Statement but were disbursed as reflectettiéndisbursement statement. (Admitted
Facts'l 6, 7). As such, funds were disbursed to indigldwnot identified on the HUD-1
Statements. (Admitted Facts 'i[8).

B. Factual Findings from May 9 Hearing and ExtsibRdmitted intoEvidence.

Respondent has admitted facts sufficient to suppogcommended finding that Rules
4.1(a), 4.1(b), 8.4(b), 8.4(c) and 8.4(d) were wild. Specifically, Respondeiasadmittedthat

(1) he was the closing attorney in thet@hsactionshat form the basis for the allegationsin the
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Petition; (2) that th&anclement&irm real estate escrow account records reflectthizae were

no deposits ofimds from the buyers in 18 of the transactions and theels' costs were paid by
others in 19 of the transactions; and (3) fimdsemeot disbursed according to thi&JD-1
Statement. The Panel believes that the factualngsddescribed hereronfirm that conclusion,
support a recommended fmding that Respondent adéated Rules 5.3 and 1.15(a), and assist
in determining theappropriatesanction.

1. The Manlove Transac.tions.

While employed by the Sanclemente Firm, Respondemniducted settlements that
involved Mr. Jarnaar Manlove, his relatives and associatesay @ Tr. 46-49). Respondent
became acquainted with Jarnaar Manlove when Mam@gea loan broker with Central Fidelity
(May 9, Tr. 46). Jamaar Manlove had two organmegiknown as Master Builders for Christ
("MBFC") and Vision Builders Christian Center ("VEXC) (May 9, Tr. 46-47). Both
organizations were used as fronts for an equitystrg schemeManlove hisrelativesfriends,
MBFC and VBCC received payments from the gmtceedsn many of the Sullivan Closinj’s.

Respondent explained that in the Sullivan Clositigs,homeowners were in danger of
losing their homes to foreclosure, and Jamaar Ma&nfeould arrange for an investor to purchase
the home to help them avoid foreclosure. The selteuld remain in the home for a year and
then repurchase the home from the buyer. (Mayr962). Respondent never asked oty
documentation of this purported agreement. (Mayr97/6). Respondent testified that in order
to compensate the buyer for the risk and to enhatethey had funds to make their mortgage
payments, the seller would pay fimds to the buyeri@sing. (May 9, Tr. 62-63). Respondent

also explained that funds were paid to MBFC andBCC to be held for the one year period to

®|n addition Mark Singleton and his entity ME&terprise arrangesimilar transactions
and alsaeceivedsales proceeds. (May 9 Tr. 114-115, Exs. 7,1012]113 and 16).
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enable the buyer to make their mortgage paymentsy (8 Tr. 65). In short, the sellersvere
stripped of any equity they may have had in theimas in the guise of contributions MBFC,
and/or VBCC and/or some othentities.

The following chart shows the extent of the gguhat was taken from some tife

sellers in the SullivaiClosings:

Seller Exhibit No.  Amount of EquityStripped
Norlyn Ritter 6 $34,710.00
Ferris Properties 7 $30,189.00
Mary Glenn 8 $51,430.00
Michael Fisher 11 $41,456.80
James Moss 13 $13,566.18
Donnell Fisher 16 $34,393.00
Stephen Dalecki 17 $24,906.36
Kenya Smith 18 $21,333.03
Adrienne Spencer 19 $66,727.34
Jamaar Manlove 20 $49,396.44
William Cheesman 21 $26,288.36
Jamaar Manlove 24 $23,073.56
Grace Cuff 25 $51,240.24
Gerald Hackett 27 $96,700.00

Respondent also testified that he initially bedigévpeople were contributing ttamaar

Manlove or his churcho:
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Thank him for saving their home, for -- to expressmamitment to his church and

things like that, and that they were paying in ordgaying these funds to avoid

losing their home at foreclosure.

(May 9, Tr. 74-75). Despite this beli@espondentlid not obtain anylocumentationndicating
that the monies paid to MBFC and VBCC were giftday 9, Tr. 75). Other than goirayerthe
entries on the HUD-1 Statement with the partiespgadent did noquestionthe monies going
to the Manlove entities. (May 9, Tr. 81-82).

We find Respondent's position to be disingenuouseat. What was really happening
was that thdnomeownerswho were at risk oflosing their homes to a shersgtlebecauseheir
current cash positions were insufficient to alldw@r to pay current obligations and to refinance
their mortgages, were (without their knowledge)isgltheir homes and the equity that those
homeowners had in their properties was diverteB~C and/or VBCC. The poor cash
positions of thehomeowners/selleraJong with the size of the purported donations1&FC and

VBCC should have alerted Respondent tondfariousnature of the transactions from day one.

2. Buyers Did Not Make the CagPontributionReflected on thélUD-1
Statement.

The buyers in eighteen of the Sullivan Closings nlod make any cash contribution
(Admitted Facs4) despite the fact that checks were receivechéySanclemente Firm from
many of the buyers for their HUD-1 Statement cdmttion amolint. (See, e.gExs. 11, 12, 14,
16, 22, 25, 27). Those checks were copied andglacthe file to have a record of the buyer
contributionbut were never deposited. (May 9, Tr. 98, 1(d9ealso,May 9 Tr. 113, 114124-

25, 127, 132). Many of these personal checks wmeexcess of the $10,000 limit under Rule
1.15(k) and, despite a law firm policy that Respamidshould not accept personal funds

excess of $2,000. (May 9, Tr. 113). Respondemited that in closings that did not involve
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Jamaar Manlove or related entities, he would neereccepted large personal checks. (May
Tr. 113).

Respondent claimed that he learned "probably someetn 2007 that the borrowers'
checks were no longer being deposited (May 9, 34) 1yet in the first of the closings at issue,
in November of 2006 (Ex. 25) he collected a persohack from the borrower at closing for
$15,000 in violation of Rule 1.15(k) and his fmnflicy® The acceptance of that check
certainly suggests he knew it would never be dépdsi Respondent never notified the lender
that the buyers were not bringing their fmahaontribution as reported on the HUD-1
Statements and in some cases weceivingfunds in the transactidmecauséne knew that ithe
HUD-1 Statements were changed to reflect zero nion from theborrower"it would have
created red flags from the lender.” (May 9, Tr.B21).

3. TheSanclementeFirm's Escrow Account Funds were Used to Cover
the Buyer's Contribution.

Respondent admitted that in some instances fundsathe seller or a Manlove entity
were disbursed instead to the Sanclemente Finnetet the buyer's cash contribution. (My
Tr. 59-60). This was necessary because funds g used from the Sanclemefign's
escrow account to balance or zero out the tramsactihe funds teeimbursethe Sanclemente
Finn's escrow account were taken from proceeds due tchangarty, either the seller er
Manlove entity. (SeeExs. 6, 8 and 27; May 9, Tr. 137-141; 193-196).sgoadent viewethis
as a "zero balance transaction". tdstified,"we took the money out of the escrow account and

put it right back into the escrow account. (May©,194-195).

6 Later Respondent testified he could reshembewhen he leamed that the checks he
was collecting were a fiction and were not fundsrfithe buyer. (May 9, Tr. 162-63).
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4. Funds were Disbursed to Persons or Entitied.istdéd on theHUD-1
Statement

Respondent claimed he was unaware of how the pdsciom the sales were being
disbursed because the checks were prepared bykgarand given to him in sealed envelopes
to disburse. (May 9, Tr. 163). MBachecothe former paralegal at ti&anclementé&irm who
preparedhe documents for closings and "cut the checkslfsings" (May 9, Tr. 198) indicated
that Jarnaar Manlove would contact NWachecalirectly and have her break down tieecksin
different ways. (May 9, Tr. 201-202). She indezhthere would be no reason for her to tell
Respondent about these changes post-closing. @aly. 206). Ms. Pacheco testified,
however, that when checks were distributed at tbsirgy, the checks would not be placed in
envelopes to be handed out by Respondent. (May. 207). Thus, Respondent could see
amounts being disburseareinconsistent with the HUD-1 Statement.

5. ResponderBecomesConcerned.

Respondent testified that sometime during the decmvered by the Sullivan Closings,
he became concerned with the transacimoraving Mr. Manlove:

Over time it becameclear thatherewere substantial amounts of money that were

being received byr. Manlove, by MBFC, by VBCC, by his relatives, his

friends, whomever, and that money that was supptzsdé@ going to the seller

wasn't going to the seller, but the seller's fumase being used to mette
buyer's obligation or they were being paidvitn Manloveor to his associates.

May 9, Tr. 166). Respondent indicated that heudised the issue with M&anclementandit
was decided that they would no longertdmsactiongor Mr. Manlove. (May 9, Tr. 167). Yet,
Respondent admittedly continued for some pericihod to conduct Manlove closings. (M8y

Tr. 167). He Claimed to be relying on Mr. Sancberte's representations that they had no
obligation to the seller. (May 9r.167).

As long as the seller was an adult and we wgeiag over the settlement
statements, that they were voluntarily signing thand that they knew that they
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weren't getting the funds, or they were gettingpZends, and they were signing
voluntarily,weren't questioning it, that satisfied our obligati

(May 9, Tr.167).

While Respondent claims it became clear "over tinat large sums were goirg
Manlove entities, each of the Sullivan Closingddwkd a similar pattern throughout the two-
year period. By way of example in the frrst clgsit issue in November 2006, (Ex. 25) the
HUD-1 Statement indicates that Reginald Johnsoohased a property from Grace Cuff #or
contract price of $88,000.00. (Ex. 25A). Accoglin the HUD-1 Statement, the buyer was to
make a cash contribution 0f$15,200.71. (Ex. 25M)e seller was to receive cash at closing
the amount 0f$19,700.00. (Ex. 25A). The sellertscpeds were reduced by settlement charges
that included a payment of $66,440.95 to MBFQEXx. 25A). According to the HUD-1
Statement, there was no mortgage lien on the poped the remaining settlement chargges
the buyer were less than $2,000.00. (Ex. 25Ahe DBuyer wrote a personal check for
$15,200.71 (Ex. 25C) which was never depositeday(® Tr. 127). Respondent certified the
HUD-1 Statement.

The last closing at issue was conducted by Resporade October 30, 2008. (Ex. 6).
The HUD-1 Statement for this closing reflects a9$6,50 buyer contribution. (Ex. 6A). The
buyer wrote a personal check in that amount whiels wever deposited. (Ex. 6C). Instead,
funds due to another party were disbursed to thecl8mente Firm to meet thbuyer's
contribution and cover the shortfall in the escawount. (May 9, Tr. 58-61). The HUD-1
Statement reflects payments to VBTG $60,500.00 and MBFC of $43,610.68. (Ex. 6A).

MBFC received$34,710.00 in part to cover the buyer's contributi(Ex. 6B, D).

"Respondent agreed that the entry orHth®-1 Statement for "BBCC" was
typographical error anshouldhave been "VBCC". (May 9, Tr. 64).

12
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6. RespondenContactsthe Department of Justice.
The pattern was consistent throughout the periddity®ok more than 2 yearisefore
Respondent took any steps to remedy the situatRespondent testifiethat:
I carne to realize they were stripping equity frorastiproperties.
And it was at that point when | became aware of ftw that therevas

equity stripping going on, that's when | contacted Department of Justiand
spoke to Sherry Hoffman there because | was coadesbout thestransactions.

| carne in. | met with Ms. Hoffman. Ilemt over a number othe
transactions with her. We talked about ways totdryemedy the situstion, toy
to see if there was a way we could set aside thehpges, to put the homback
in the names of the original sellers. Thmblem was that thenortgage
companies, of course, would not want to releasg thertgages unless thayere
paid. And since Mr. Manlove and his friends ahd tnvestors didn't havhe
money any longer, there wasn't a way to unddréesaction.

(May 9, Tr. 159-60). Respondent indicated thatdetacted the Department of Justice aftex
last closing he conducted related to Jarnaar Manlgay 9, Tr160-61).

There is some question regarding how Respondenedardiscuss the Manlovdosings
with Ms. Hoffman. John Williams, Esquire, Delaware lawyer with a real estapeactice,
testified that the Hackett brothers came to lsie about a real estate transaction involvig
home they inherited from their mother. (Sept. Td,72-73). Mr. Williams indicated thdhere
was a $79,000 payment that he could not explainthedHackett brothers received very litite
the transaction. (Sept. 11, Tr. 73-8&g alscEx. 27). Mr. Williams contacted Respondevitio
told him that "he felt it was an arm's length transactiod #rat it involved some kindflease or
something.” (Sept. 11, Tr. 74-75)t was after that conversation that Mr. Williams coted the
Department of Justice and went in to meet Wih Hoffman. (Sept. 11, Tr. 75-76)Ms.
Hoffman testified that she had two meetings with Bullivan but could not recall whimitiated
the contact. (Sept. 11, Tr. 66). Thisiteghy raises the question of wheth@espondent
initiated the contact with M$doffman.

13
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7. The Lender's Decision to Fund Would Have Been Ipacted if the
True Facts wereDisclosed.

The Sullivan Closings were inconsistent with Resjg'srepresentationto the lenders
on the HUD-1 Statement. The funding decisionsheylenders would have been impacted had
the HUD-1 Statements been revised to reflect the trature of the transactions. The ODC
presented testimony from Ms. Roseanne Goldberge \Reesident of customer servitar
FreedomMortgage,with 25 years of experience in the mortgage ingqustGoldberg 2-3).Ms.
Goldberg testified that Freedom Mortgage requines the HUD-1 Statement be faxed pitior
the closing and there should be no changes ortasitbeen approved by Freedom Mortgage.
(Goldberg 5-6). Ms. Goldberg indicated that Fremdwould want to know if a borrower comes
to a closing without funds and if the borrower'sitcibbution is coming out of someomdse’'s
settlement disbursement. (Goldberg 8-9). By whexample, Ms. Goldberg reviewed the
HUD-1 Statemenin Exhibit 14, which reflected a borrower's contriloatiof $22,466.77.Ms.
Goldberg testified that if thborrowerdid not "come to the table" with money, that wohbive
affected Freedom Mortgagedecisionto fund the loan. (Goldberg 20%imilarly, Ms. Goldberg
indicated that the fact that the borrower receiae®ll0,000 disbursement at the time of closing
would also have affected thiecisionto fund. (Goldberg20); see, alsoGoldberg 22-25 (similar
testimony with respect to Exs. 16, 17, 19, and Eially Ms. Goldberg testified that Freedom
Mortgage expects the Delaware attorney who is thsing agent for Freedom Mortgage
ensure that the borrower's contribution is collectgs reflected on the HUD-1 Statement.
(Goldberg 37).

8. Respondent's Conduct was Inconsistent with Higbligation to
Lender.

Mr. Tarlov, a member of the Delaware Bar, was calledth®/ODC to give expert
testimony regarding residential real estate ma#tedsthe standard of conducting residential real

14
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estate closings in Delaware. (Tarlov 24). Mrrlda has been a member of the DelawBiar
for more than 25 years and has representedbudlyer in thousands of residential restate
closings. (Tarlov 23-24). Mr. Tarlov testifiedaththe certification language contained abthe
lawyer's signature line on the HUD-1 Statementmadhat the "HUD-1 is an accurateflection
of the transaction" and "every single penny tbe HUD is accurate." (Tarlov 44-45). At
closing, Mr. Tarlov indicated that he is reprdsen the borrower, but following thkender's
instructions. (Tarlov 49-50). If Mr. Tarlov becamaware at closing that the buyer waseiving
settlement assistance from the seller he woultseehe HUD-1 Statement and notify temder
for approval because "the lender approved the Hd®the HUD is a representation tlyatu're
putting cash into the transaction” (Tarlov 3&e als@arlov 39 ("I would call thdender");
Tarlov 40-41 ("I am going to obey the lenderQ1percent”); Tarlov 43 ("the HUD Iseing
approved by the lender ... db just want the lender to sign off on my HUD"); Tarl&0 ("l
still would go back to thbnder")f3

IV.  STANDARD OF PROOF.

Allegations of professional misconduct deirth in the ODC's Petition mudie
established by clear and convincing evidenc®ulgs of Disciplinary Procedure 1S(c))That
burden falls on the ODC. (Rules of Disciplinaryo&durel5(d)).

V. DISCUSSION AND ANALYSIS.

A. Violation of Rules4.1(a),4.1(b), 8.4(b), 8.4(c), 8.4(d).

Respondent had admitted and the extensive reconfirms that Respondertertified
HUD-1 Statements that were not a true and accaeteunt of the transactions where HigD-

1 Statements indicated: (i) the buyer(s) madeantial contribution to the transaction when in

8Mr. Tarlovtestifiecthat if the buyer's contribution as listed on tHéD-1 Statement
was coming from a third party and not the sellerwould verify that the funds were noloan,
and he would also notify the lender. (Tarl®9-42).
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fact the buyer(s) made no contributions; (ii) tbads were disbursed in amounts different than
the amounts certified on the HUD-1 Statement; angifp the funds were disbursed to persons
or entities not identified in the HUD-1 Statement.

Rule 4.1(a) provides it is professional miscondiacta lawyer, during the course of
representing a client, to Imowingly make "a falsatesment of material fact or law to a third
person."” Rule4.l(b) provides it is professional misconduct folawyer, during the course of
representing a client, to Imowingly "fail to dissba material fact when disclosure is necessary
to avoid assisting a criminal or fraudulent actabglient.” (Delaware Lawyers' Rules of
Professional Conduct 4.1(a) and 4.1(b)). The HUBettlement Statement contaitise
following certification above the attorney signatline:

The HUD-1 Settlement Statement which | have prep@ea true and accurate

account of thigransactionll have caused or will cause the funds to be disbursed
in accordance with this statement.

(Tab A of Exhibits 6-27). In th&ullivanClosings funds were not disbursed accordinth®
HUD-1 Statements. (Admittel8acs 6). In addition, Respondent's clients did provide
funds reflected as "cash from borrower" on the HUBtatement. Both Respondent and his
client, the borrower, made false statements orHtiB-1 Statement. Respondent's certification
of HUD-1 Statements that were not a true and ate@ecount of the transaction violates Rules
4.1(a) andt.1(b).

Rule8.4 provides that it iprofessionamisconduct for a lawydb:

(b) commit a criminal act that reflects adversely the lawyer's honesty,

trustworthiness or fitness as a lawyer in othepeets; (c) engage in conduct

involving dishonesty, fraud, deceit or misrepreagah; (d) engage in conduct
thatis prejudicial to the administration of justic

The HUD-1 Settlement Statement contains the folhgeanguage:
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WARNING: Itis a crime to knowingly make false statements ® Wmited
States on this or any other similar form. Pengltipon conviction can include
fine or imprisonment. Fodetailssee: Title 18 U.S. Code§ 1001 and§ 1010.

(Tab A of Exhibits 16-27) Respondent knowingly exted HUD-1 Statements that contained
false statements in violation of 10S.C.§ 1010.

Respondent argues that t@®&C did not present angvidencethat theHUD-1 Settlement
Statements were offered or accepted by the DepattofeHousing and Urban Developmeort
offered to the department "for the purpose of olt@ any extension or renewal or credit,
mortgage insured by such department or for thee@eoce, release or substitution of any
security or for the purposes of influencing in avgy the action of suctlepartmenttelying on
the language of 18 U.S.C § 101Bespondentlid not offer any support for his interpretation of
this provision. Instead, RespondefferedHUD-1 statements$or federally insured loans that he
knew to bdalse.

Respondent knew that each HUD-1 Statement was eggbrby the lender anthat
lenders were relying on the accuracy of the HUDeSnents in funding the loans. Respondent
conceded that he never notified the lenders that lbyers did not make the :financial
contribution listed on the HUD-1 Statements and tha funds were not disbursed as outlined
because it would have raised "red flags" and thadanay not have be&mded In fact, copies
of the checks collected from the buyer were madéhie:file even thougtRespondenknewthe
check would never be deposited in the :firm's es@ocount.In the Panel's/iew, Respondent's
false statement to lenders to ensure loan fundimgstduted a "criminal act that reflects
adversely on the lawyer's honesty, trustworthimestnessas a lawyer in other respettsmder
Rule 8.

As a result of these actions, and the facts outlat®ove, the Panedcommends :finding

that Respondent's action violated Rules 4.1(afb%.8.4(b), 8.4(c) and 8.4(d).
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B. Violation of Rule 5.3.

Rule 5.3 states in part that in employing non-lanassistants:

(b) A lawyer having direct supervisory authorityeova non-lawyer shalinake
reasonable efforts to insure that the person's wainds compatible withthe

professional obligations of the lawyer; (c)lawyer shall be responsiblfor

conduct of such person that would be a violatdnthe Rules ofProfessional
Conduct if engaged in by the lawyer if: (i) thevieer orders or, wittknowledge
of the specific conduct, ratifies the conduct iwes; or.(ti) the lawyer ... has
direct supervisory authority over the person, &ndws of the conduct datme

when its consequences can be avoided or mitigatedfdils to takereasonable
remedialaction.

(Delaware Lawyers' Rules of Professional Condiu8)

The ODC argues that Respondent violated Rule i%.By( failing to makereasonable
efforts to insure that the non-lawyataff's conduct was compatible with therofessional
obligations of a Delaware lawyer and/or (ii) @tifYing the non-lawyer staff's conduaith
respect to the disbursement of the real estatesfandtrary to the HUD-1 Statements and(ar)
by failing to take reasonable remedial action oRespondent had knowledge of then-lawyer
staff's conduct.

While Respondent denied having any managerial aitghat the Sanclemente Firrhe
did concede that he had supervisory authoower non-lawyer staff and could direct thei
conduct. For example, Respondent testified th&ieineeded a document changed duthney
preparation for closing he could direct non-lawytaff to make changes. (May 9 Tr. 51).
Respondent also conceded that if he needed somethibe changed on the HUDStatement
or change the amount of a check during a closingdwed direct the non-lawyer staff tnake
the changes needed. (May 9 Tr. 52, 191). Ms. &aclconfirmed that if Respondent needed
have documentation changed during closing she dvmake the changes for him. (Mayre
207-208). Ms. Pacheco conceded that Respondeid cirect her conduct to a certain degree.
(May 9, Tr.208).
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Respondent took no action poeventMs. Pacheco from issuing cheaksonsistenwvith
the disbursement amounts listed on the HUD-1 StateémRespondent knew that the checks
received from the buyers in most instances weremeashed but that the legal assistants made
photocopiedor the file. Respondenalso knew that the lenders were not notified of ahthese
actions. The Panel recommends a finding Respondentiolated Rule 5.3.

C. Violation of Rule 1.15(a).

Rule 1.15(a) requires, in pertinent part, thatvaykx "shall hold property of clients or
third persons that is in a lawyer's possessioroimection with- aepresentatioiseparate from
the lawyer's own property”, and that property aémts or third persons must be appropriately
safe guarded. The ODC argues that by using ofiartg funds that were in the firm's trust
account to fund part all of the buyer's contribution in certaettlementsRespondent violated
Rule 1.15(a).

In three of the Sullivan Closings (Exs. 8, 27), checks were disbursed the
Sanclemente Firm from proceeds from the sale tmbrerse the firm's escrow account the
buyer's contribution. (May 9, Tr. 137-41; 193-9@espondent viewed this as a "zero balance"
transaction because they took money out of theoaseaccount and put it right back into the
account. (May 9, Tr. 194-95). The fact that fheds were replaced does not negaie
violation of Rule 1.15(a).See In Rd-igliola, 652 A.2d 10711, 1076 (Del. 1995) (the Court
riotedthe issue was nathetherthe funds could badequately reimbursebut rather whether the
money should have been taken without authorizaftipg In ReLibrizzi, 569 A.2d 257, 261

(N.J.1990)). The Paneecommends finding thaRespondentiolated Rule 1.15(a).
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D. The Panel's Recommendation is Supportethy Precedent from Other
Jurisdictions.

The Panel'seco=endedindings that Respondent violated Rules 4.1(a)(,5.3,
8.4(b), 8.4(c), 8.4(d) and 1.15(a) of the Delawlaavyers' Rules of Professional Conduct are
supported by case law from other jurisdictions lavw similar fact patternsNorth Carolina
StateBar v. Rose, 10 DHC 17 Feb. 23, 201 Cincinnati Bar Associationv. Powers 895 N.E.2d
172 (Ohio 2008); anth ReBarbare,602 N.E.2d 382 (S.C. 2004). Rosethere was one real
estate transaction at issue. In that transactioseRrepared a HUD-1 Statement reflecing
buyer contribution of $59,652.31 and a seller disement of $50,930.29. The Disciplinary
HearingCo=issionfound that the HUD-1 Statement prepared by Rosefalas and thathe
buyer brought no money to the closing and Rosendiddisburse funds to the seller. The
Commission further found that Rose was responsibteensuring the HUD-1 Statement
accurately recited the receipt and disbursemefurafs in the transaction and that the HUD-1
Statement certification was false. The Discipynkiearing Commission found that Rose had
violated Rules 8.4(b) and 8.4(c) which are idehticahe Delaware Rules. Respondent argues
that this case is distinguishable because Rosesepted both the borrower and the lender.
Respondent, however, does not address the facRited was also charged with a violation of
Rule 8.4(g) involving intentional prejudice to tafent, the lender, during the course of the
professional relationship.

The ODC also relies o@incinnati Bar Associationv. Powers,where the attorney was
charged with fabricating closing documents on @0 loans causing lenders to losarly$3.5
million and for filing false income tax returns ti@ncealed his profits. While Respondent did
not profit from his actions or file false tax retsy there are some similarities wtowers.Mr.

Powers knew that the buyer did not bring the doaynpent but that it was provided by others
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and that some of the buyers received funds frons#ie proceeds. The Court found that these
facts were not disclosed to the lenders and thatHtD-1 Statements were falsely certified.
The Court found that Powers violated sections ef @hio Disciplinary Code of Professional
Responsibility which are neaiigenticalto Delaward&rkules8.4(b), (c) and (d).

The ODC also asks the Panel to relylarRe BarbareRespondent concedes thaé
Barbare case is most similar to this matter. (Respondeditsing Argument atf 14). In
Barbare the Respondent pled guilty to a violation of 18 \€.58 1010 in connection with his
false certification of HUD-1 Statements where hetited that borrowers brought funde
closing when in fact no borrower's contribution Heskn madeIn addition, the Respondeint
Barbare permitted the clients to instrugbn-lawyerstaff on disbursements which were contrary
to the amounts reflected on the HUD-1 Statemenihie Court found that thRespondent's
conduct violated Rules 4.1, 5.1, 5.3 and 8.4 of3bath Carolin&ulesof ProfessionaConduct,
which are identical to theorresponding Delawareles.

The Respondent here argues thaanbarethe Supreme Court of South Carolina found
that there were "red flags" which should have attBarbareto the criminal activity of third
parties in connection with these closings. Respohdrgues that he was deceived by Jamaar
Manlove in his scheme to defraud the sellers df th@mes. The Panel finds tHaarbareis not
distinguishable on those grounds. Moreover, tregpg@ndent was deceived by Manlovendg
credible. Respondent never sought documentatidineoflleged buy-back agreements between
buyer and seller. Respondent took action to tidefact that buyers were not making the
financial contributions as disclosed on the HUD+&at&ments and also because Respondent
admittedly continued conducting closings after émtitied that he became concerned with the

"equity stripping" being conducted. Red flags warerywherdor Respondenb see.
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The ODC also relies om re Foley,No. BD-2010-005 (March 24, 2010) and provided
copy of the Petition for Discipline filed with tt@onnonwealthof MassachusettBoard of Bar
Overseers and the Order of Tenn Suspenseuned by the Supreme Court thfe
Connonwealthof Massachusetts. Respondent argues that sindeeneibcument includethe
findings of either a Board of Professional Respaitisi or of the Supreme Court fothe
Commonwealth of Massachusetts, these documentstd@present appropriate precedent to be
considered by the Panel and the Panel agrees.

VI. SANCTIONS.

A. Standard for Imposing Sanctions.

"The objectives of the Lawyer Disciplinary systera & protect the public, to protetie
administration of justice, to preserve confidemcethe legal profession, and to deter other
lawyers from similar misconduct.In Re McCann894 A.2d 1087, 1088 (Del. 2009y Re
Fountain,878 A.2d 1167, 1173 (Del. 200%yuoting In Re Baileyg821 A.2d 851, 866 (Del.
2003)). The focus of theawyerdisciplinary system in Delaware is not on the lamlyet, rather,
on the damage to the public that is ascertainabla the lawyers' record of professional
misconduct. In Re Hall,767 A.2d 197, 201 (Del. 2001). It is the duty of the Pandb
recommend the sanction that vallbmotethose objectives.

In reaching itsecommendatiof anappropriatesanction, the Panel considered the ABA
Standards for imposing lawyer sanctions (the "ABAn8ards"):

The ABA framework consists of four key factors t® @onsidered by the Court:

(a) the ethical duty violatedb) the lawyer's mental state; (c) the actual potential

injury caused by the lawyer's misconduct; and ggyravating and mitigating
factors.

ABA Standards for Imposing Lawyer Sanctions, al992) (the "ABA Standards"), available at

http://www.abanet.org/cpr/regulationlstandards_sans.pdf.
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B. Application of the Standard.
1. The Ethical DutiesViolated by Respondent.

As set forth above, the Panel recommends a finthag Respondent violated Rules
4.1(a), 4.1(b), 5.3, 8.4(b), 8.4(c), 8.4(d) ahib(a) of the Delaware Lawyers' Rules of
Professional Conduct.

2. Respondent'sviental State.

The Panel must determine the Respondent's meatalist order to determine the level
of culpability. The ABA Standards defme the mostpable mental state as that '‘ohtent”
when the lawyer acts with purposeatcomplisha particular result. A lessulpablemental state
is that of "knowledge" where the lawyer is consslglaware of the attendaaircumstance®f
his or her conduct but without the objective orgmse to accomplish a particular resukhe
least culpable mental state is negligence wheréathigerdeviatedrom the standard of catkat
areasonable lawyer would exercise in a given sionat (ABA Standards at 6-7). Based the
factual findings described above, the Panel comdutiat the Respondent’'s mental state was
intentional. Respondent acted with the intent olifating 22 real estate closings that defrauded
those who relied on the accuracy of the HUD-1 Stetds.

C. Injury Caused by Respondent'sMisconduct.

Pursuant to the ABA Standards, the Panel must denshe potential or actual injury
caused by the Respondent's action. (ABA Standsr@s/). At the Septembéd Hearing the
ODC presented testimony from several witnessesltivess the injury caused BRespondent's
actions. Ms. Kenya SmitiMr. MontgomeryBoyer andMr. William Cheesman were all sellers
of properties in the Sullivan Closings.

Ms. Smith testified that the closing for her prdpetook five minutes and she was
presented with papers to sign but with no accompagrgxplanation and was in and out in five
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minutes. (Sept. 11, Tr. 12-15). Ms. Smith did remteive any proceeds from the sale of her
home and she did nohderstandhat the buyer was receiving funds assultof the sale. (Sept.
11, Tr. 10-11). Ms. Smith and her children remdimethe home paying rent to the bufar
less than six months when they were evicted bgltleeiff. (Sept. 11, Tr. 8-9).

The testimony oMr. Boyer was similarMr. Boyeracknowledgedhat at theclosingfor
his property the lawyer showdim documents which he could not see due to poor vis@n
could he understand the substance of the docum@sept. 11, Tr. 43-44)Mr. Boyer did not
receive any proceeds in the sale and was unawatetith buyers received $10,000.00 and
JanlaaManlove received $1,700.0qSept.11, Tr. 41). Mr. Boyer further testified that he had
no understandingf why MBFC received $34,000 at closing. (Sept.Tr1,48). Mr. Boyer left
his home when he could no longer afford the remtahlyers were charginghicli was more than
liis prior mortgage.(Sept.11, Tr. 38-40).

Mr. Cheesmaralso testified that he was only in Respondentie®fbr 10 or 15 minutes
for his closing and did not recall Respondent gainegr the HUD-1 Statement. (Sept. 11, Tr.
51-52, 56). Mr. Cheesman received no funds at closing. (SeptTd153). He also hado
understanding that he was making donations to tty ealled MMBK and VBCC of mor¢han
$57,000 combined. (Sept. 11, Tr. 53-54). No erplained that he was also contributing
$4,800 for closing costgSept.11, Tr. 57).Mr. Cheesman rented his home back from the buyer
until it was put up for sheriff's sale. (Sept. TL,55-56).

The ODC also presented the testimony of Gloria iefespondent represented Gloria
Henry who was théorrowerin the 29 Dallas Road Closing. (Ex. 9). The HUDtat&ment for
this closing indicates that the borrower was makirogsh contribution of $7,636.35 towéne

$90,000 purchase price which Respondent admittedneaireceived. (May 9, Tr. 111). The
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HUD-1 Statement also shows payments tBC& and MBFC of $16,700 an#i5,000
respectively. (Ex. 9A). Ms. Henry testified ttete did not understand that she yaschasing
ahome but instead thought that she was co-signit@pm for her nephew. (Sept. 11, Tr. 2B).
She testified that she remembered signing the papeatr did not understand them becaske
could not read well and no one went over the papleeswas asked to sign. (Sept. 11, Tr.327,
33). Ms. Henry indicated that prior to theansaction she had excellent credit whichs
impacted negatively by the transaction and shermafonger make purchases on crediSept.
11, Tr.30).

The ODC also offered the testimony of ChristopherB¥ide, the real estateoordinator
for the New Castle Countysheriffs Office. (Sept. 11, Tr. 89). Mr. McBride eapledthe
sheriffs sale process and testified regarding 13 propethias were sold in the transactioas$
issue which were sold @&heriffssale. (Sept. 11, Tr. 101-119). Mr. McBride expéd that
when the loans were not repaid and the propertiee wold, Fannie Mae and Freddie Maco
guaranteed the loans took a loss on the proper(espt. 11, Tr38).

D. The Existence of Any Aggravating andVitigatillg Circumstances.

The Panel considered whether there were any gagyng or mitigatingcircumstances
which would warrant an increase or a decreasedisdhction.
ABA Standard9.22ets forth the following aggravatirfgctors:
(a) Prior disciplinaryoffenses;
(b) dishonest or selfisimotive;
(© a pattern omisconduct;
(d) multiple offenses;
(e) bad faith obstruction of the disciplinary pgeding by intentionallyfailing

to comply with rules or orders of the disciplinaxgency;
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() submission of false evidence, false statementtloeradeceptivepractices
during the disciplinaryprocess;

(9) refusal to acknowledge wrongful naturecofiduct;

(h) vulnerability of thevictims;

0] substantial experience at the practicdasf;

G) indifference to makingestitution;

(k) illegal conduct, including that involving the uskomntrolledsubstances.
Based on the evidence presented, the Panel fied®lilbwing aggravatindactors:
Respondent has a prior disciplinary recor(ABA Standard § 9.22(a)). Respondent

testified that he did have a prior disciplinanstbry. (Sept.11l Tr. 144-45). In 1999 hwas

suspended from the practiaflaw for eighteen months for violations of RL!BS4(C)9' In 1996

he received a private probation for violatioh Rule 1.4 and in 1995 he receivedpravate
admonition for violation of Rules 1.3 aridr.

Respondent has engaged in a pattern of miscondu@&BA Standard 8§ 9.22(c)).The
evidence demonstrates thRespondent'snisconduct occurred over a period afproximately
two years and involved twenty-two separate reatestansactions.

Respondent's misconduct consists of multiplesneffe. (ABAStandard®.22(d)). The
Panel has recommended a fmding that Respondetated Rules 4.l(a), 4.1(b), 5.8,4(b),
8.4(c), 8.4(d) and..15(a).

The evidence presented at the September 11 peddmonstrated that the victinod

Respondentisconduct weraulnerable.

°757 A.2d 832 (Del1999).
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Respondent has been a member of the DelawaresiBce 1984 and hasibstantial
experience in the practice lafw.

Lastly, although Respondent was not chargedirally, he falsely certifiedHUD-1
Statements which is a crime under 18 U.2.@10.

l. Mitigating Factors.

ABA Standard§ 9.32 sets forth the following mitigg factors:
(a) Absence of a prior disciplinargcord;
(b) Absence of a dishonest or selfisiotive;
(© Personal or emotiongkoblems;
(d) Timely good faith effort to make restitutiom t rectify consequencesf
misconduct.
(e) Full and free disclosure to disciplinabpard or cooperativattitude
toward proceedings;
() inexperience in the practicglaw;
(9) character oreputation;
(h) physicaldisability;
0] mental disability or chemical dependenicgluding alcoholism ordrug
abusewhen:
@ there is medical evidence that Respondentaffected bya
chemical dependency or menthasability;
2) the chemical dependency or mentdikability causedthe

misconduct;
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..........

3) Respondent's recovery from the chemicgleddency or mental
disability is demonstrated by a meaningful and aunstd period of successful
rehabilitation; and

@ the recovery arrested the misconduct armlirrence ofthat
misconducts unlikely;

()] delay in disciplinary proceedings;
(k) interim rehabilitation;
1) imposition of other penalties or sanctions;
(m) remorseand
(n) remoteness of prior offenses.
Based on thevidencepresented the Panel finds the followimdigatingfactors:
Respondent made full and free disclosure to thaglisary board and had a cooperative
attitude toward the proceedings.
Respondent did not have a selfish motive only ® @ktent that he did not personally
profit from the transactions except from the |egalsearnedor his employer irconnectiorwith
the closings.

VIl.  THE PANEL'S RECOMMENDED DISCIPLINE.

The ODC argues thalisbarmenis theappropriatesanction. Respondent asks the Panel
to recommend substantial suspension. The ODC relies on sew&sés in support afs
request that Respondent be disbarred. First, th€ @Des onin re Freebery947 A.2d 1121,
2008 WL 1849916 (Del. 2008). There, Ms. Freebery failedlisclose a loan on a personal
mortgage application and pleglilty to a violation of 18 U.S.C. § 1014, a felony crialin

offense. Ms. Freebery stipulated to a violatiorRafe 8.4(b). The Panel in Freebery analyzed
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whether the mental state that formed the basikdoiconviction was "knowing or "intentional”
As the Panel explained:

This distinction is critical, since the recommenolas suggested by the ABA
Standards are based on the mental state that fihrendasis of an attorney's
misconduct-i.e., more culpable mental states gdiperaceive more severe
sanctions. Specifically, under the ABRtandards;knowledge" is defined d4he
conscious awareness of the nature or attendanintstances of the conduotit
without the conscious objective or purpose to aqdn a particular result.”
ABA Standards Definitions (emphasis added) Givenlémguage of 18 U.S.G.
1014, Respondent's contention that her conductmesly "knowing,” and not
“intentional,” is misplaced. The federal statuteder which Respondent was
convicted specifically requires that Respondenfsef statement be made "the
purpose of influencing ... any institution the asets of which are insured ligie
Federal Deposit Insuran&@vrporation."Her guilty plea establishes this wrongful
conduct. Respondent purposely omitted her $2.3iamiiliability to ensure
Commerce Bank's expeditious approval of Hean application. While
Respondent may not have sought to defraud ComniBank, she did intentb
have Commerce Bank rely on the erroneous applicatigranting a mortgage on
her new home with favorable terms. Accordingly, neental state canndall
within the ABA Standard's definition of "knowledgetvhich excludes'the
conscious objective or purpose to accomplish aiquéat result.” Ratherthe
statute, on its face, requires purposeful influegadf a financial institutiona
mental state the Panel considers in the contegtisfdisciplinary proceedintp
be substantially equivalent to intentional.

In re Freebery2008 WL 1849916, *5 (Del. Supr.)n adopting the Panel's Reportkneebery,
the Court agreed that disbarment wasapgropriatesanction for the conduct that led to a felony
conviction and a violation of Rule 8.4(b).

Here while Respondent was not convicted of a felbig/conduct violated Section 1010
and implicates the same "intentional" mental stefound inFreebery,suggesting anore
severe sanction under the ABA Standards. Setfbf provides:

Whoever, for the purpose of obtaining any loan dvamce of credit from any
person, partnership, association, or corporatidh wie intent that such loaor
advance of credit shall be offered to or acceptedhle Department of Housing
and Urban Development for insurance, or for theppse of obtaining any
extension or renewal of any loan, advance of creditnortgage insured by such
Department, or the acceptance, release, or sufistitaf any security on such
loan, advance of credit, or for the purpose ofuieficing in any way the action of
such Department, makes, passes, utters, or publeshestatement, knowirige
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same to be false, or alters, forges, or counterfaeity instrument, papeor
document, or utters, publishes, or passes as tnyeirsstrument, paperor
document, knowing it to have been altered, forged;ounterfeited, or willfully
overvalues any security, asset, or income, shalffiied under this titleor
imprisoned not more than two years, or both.

18 U.S.C. § 1010. Respondent here admittedlytadla8 U.S.C. 8 1010 by certifying HUD-1
Statements that he knew to be false and by failingause the funds to be disbursed in
accordance with the HUD-1 Statements. He did nahgh the HUD-Statementso reflect that
borrowers were not making financial contributiores&use it would have raised "red flags" with
the lenders. Respondent intended for the lendersly on the HUD-1 Statement he certified.
Although Ms. Freebery made false statements o dpplication for her owhenefitand pled
guilty to a felony, the Panel does not believe ssde sanction is warranted here even though
Respondent did not obtain any personal benefitrdtien his closing fees. Respondent made
misrepresentations on the HUD-1 Statements in&&s#ctions over a 2-year period and caused
injury to his client, othepartiesto the transaction and the lenders.

The ODC also presented other cases in supportsafetommended sanctionin re
Lassenp72 A.2d 988 (Del. 1996) (lawysuspendedor three years for multiple rules violations
including 4.1(a), 8.4(b), 8.4(c) and 8.4(d) forddying invoices to clients)in re Fabrizzio498
A.2d 1076 (Del. 1985) (lawyer suspended for tworgefar violating (now) Rule 8.4(cor
falsifying settlement sheets in connection with oze estate closing)n re Faraone7/72 A.2d
1 (1998) (lawyer suspended for six months for \ioles of Rules 4.(a), 4.1(b) and 8.4(c) for
representations made in connection with two reetedransactionsiincinnati Bar Assoc. v.
Powers895 N.E.2d 172 (Ohio 1008) (lawyer disbarfed multiple rules violationsn

connection with falsifying closing documents on108@0 loans)°

0\While Powersis distinguishable on the basis that the lavpggsonallyprofited from
his actions and also falsified federal tax retduorfsde his profit, the PanbElieveghat the
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Respondent did not offer any cases in support ®fréqguest that the Panel recommend
substantialsuspension.

The Panel has considered the extensive factualrdesommarized above, thABA
Standards, including aggravating and mitigatingdesc and precedents of the Delaw&epreme

Court and recommends disbarment as the approgmaatetion.

Delaware precedents support the recommended saranithis not relying oRPowersfor that
purpose.

31
RLFI 9680465v.4



AAA )Ivw, JIF

Lisa A. Schmidt (Bar No3019)

Wayne J. Carey(Bar No. 2041)

Yvonne AndergGordon

Dated: December 22013

RLFI 9680465v.4

32



.4

Lisa A. Schmi No. 3019)

Wayye Jﬂare)‘v (Bar % 5041)

Yvonne Anderssordon

Dated: DecembeR7,2013

RLFI970808lv.|

32



Lisa A. Schmidt (Bar No3019)

WayneJ. Carey(Bar No.2041)

- C

J rdonrm

Dated:December 272013

RLFI 96&0465'1.4

32



